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STATEMENT OF THE | SSUES

The issue for consideration is the validity of the Departnment of Health and
Rehabi litative Services' Proposed Rules 10C- 1.080, 10C 1.082, and 10C-1.107,
Florida Adm nistrative Code, as appropriate exercises of delegated |egislative
aut hority.

PRELI M NARY STATEMENT

By Notice published July 21, 1989, the Departnment of Health and
Rehabi litative Services, (Department), proposed to inplenment three new rules,
10C-1. 080, 10C-1.082, and 10C-1.107. By Petition to determne the invalidity of
t hese rul es, dated August 10, 1989, counsel for the Petitioner, Nola Little, and
the former Petitioner, Marina Brasetch, requested that the proposed rules in
guestion be declared invalid, and the Petition was forwarded to the D vision of
Admi ni strative Hearings for the appointnent of a Hearing Oficer, received on
August 10, 1989. By Order of Assignnment dated August 18, 1989, the Director of
the Division of Admi nistrative Hearings appointed the undersigned to hear the
matter and by Notice of Hearing dated August 21, 1989, the undersigned set the



case for hearing in Tall ahassee on Septenber 11, 1989, at which tinme it was held
as schedul ed

On Septenber 1, 1989, approximately 10 days prior to the convening of the
hearing, Petitioner's counsel filed a Petition to Intervene on behal f of Neftal
Perez, Cenioveza Perez, and Raphael Vargas. By Order dated Septenber 6, 1989,

t he undersigned granted the Petition to Intervene over objection by Respondent
and at the hearing, indicated his intention to continue with the case regarding
the Intervenors as well as Ms. Little.

At the hearing, Petitioner presented the testinony of Rosemary Gall agher
an associate with the Florida Catholic Conference; Dr. Frederick W Bell, an
econom st with the Florida State University; and Jenni fer Lange, a program
adm nistrator with the Departnent; and introduced Petitioner's Exhibits 2
through 6 and 12 through 17. Petitioner's Exhibits 1, and 7 through 11 were
mar ked but not received. Petitioner's Exhibit 18 for identification was filed
by mail after the hearing. Respondent presented the testinony of Harry
G eenwood, an enpl oyee of the Departnment in its econom c services division; and
Edward W nstead, Assistant Secretary for Econom c Services, and introduced
Respondent's Exhibits A through I and K. Respondent's Exhibits J and L were
mar ked but not received.

Subsequent to the hearing, a transcript was provided. On Novenber 2, 1989,
Respondent filed a Mdtion for Order to Show Cause, citing the decision of the
Florida First District Court of Appeals in a petition for review filed by
Petitioner Little challenging the validity of the rules in question, which
opi ni on, Respondent contends, appears to be dispositive of the issues in the
case. On Novenber 14, 1989, Petitioner Little, filed her response to the notion
and on Novenber 21, 1989, submitted her Proposed Fi ndings of Fact which have
been rul ed upon in the Appendix to this Final Order. Respondent's Counsel has
not subm tted any proposed Findings of Fact.

VWhile the Petition in this case refers to Rules 10C-1.080, 10C 1.082, and
10C-1.107, the Court's opinion refers to Enmergency Rul es 10CER 89-3, 89-4, and
89-5. The Court determ ned the Departnent had conplied with applicable | ega
requi renents pertinent to the pronul gation of emergency rules. In the instant
case, though the rules may be the sanme in substance, the issue is the substance
of the rules and their conformty with del egated | egislative authority rather
than the propriety of the energency nature of promulgation. Therefore, the
Motion For Order To Show Cause is denied and matter will be resolved on the
basis of the testinony and exhibits presented at hearing and the submittals of
counsel

At the beginning of the hearing, Counsel for the Departnent "noved to
strike" both Petitioners for lack of standing in that Petitioner Little had
renoved herself fromthe State of Florida on a permanent basis and is no | onger
eligible for the service in issue here. She may, however remain eligible for
one final payment. Ms. Brasetch, on the other hand, has failed to respond to
any di scovery prior to the commencenent of the hearing though given adequate
opportunity to do so. After argunent by both counsel, and the introduction of
testinmony relevant to the notion, Petitioner Brasetch was stricken as a
Petitioner and the undersigned ordered that the hearing proceed regarding the
Ms. Little and Intervenors. At the sane tinme, counsel were given 10 days from
t he concl usion of the hearing to submit argument on the question of standing as
regard to Ms. Little. Neither side has done so, though counsel for Ms. Little
addressed the subject in her Proposed Findings of Fact and Concl usi ons of Law.

I ssue as to standing was not raised as to Intervenors.



FI NDI NGS OF FACT

1. The Respondent, Departnment of Health and Rehabilitative Services is the
state agency charged with the responsibility of nonitoring the Aid For Famlies
wi t h Dependent Children, (AFDC), programin Florida. Petitioner Nola Little and
the Intervenors, are recipients of services under that program and subject to
the terms of the existing and proposed rul es.

2. The Departnent published notice of Proposed Rules 10C-1.080, 10C-1.082,
and 10C-1.107 in Volume 15, Florida Adm nistrative Wekly, at pages 3082-3083,
on July 21, 1989. The rules in question deal with the issue of entitlenent to
paynment to eligible applicants for AFDC. Rule 10C- 1.080(10)(b) has been anmended
to change the definition of the date of entitlenment to the date of authorization
or the 30th day fromthe date of application, whichever is earlier. Rule 10C
1. 080(11) has been anended to provide that the first payment to an eligible
appl i cant must be made for the date of authorization or the 30th day fromthe
date of application, whichever is earlier, and provides for a prorated paynent
based on the date of entitlenent. Rule 10C-1.082 has been anended to provide
that grants of applicants will be prorated for the initial nmonth of entitlenent.
The increase in grant for the needs of persons added to the grant will be
prorated for the initial nonth of grant increase. Rule 10C 1.107 has been
anended to provide that the initial nonth's grant will be prorated fromthe date
of entitlement. The initial nonth of grant increase for adding the needs of
i ndividuals to the grants will be prorated fromthe add date.

3. Thereafter, on August 10, 1989, Petitioner Little filed a petition to
determine the invalidity of the proposed rules alleging that:

a. They violate Section 409.235, Florida
Statutes, which requires the Departnent
to furnish nonthly financial assistance,
and

b. They provi de an i nadequate statenent
of econom c i npact.

4. At the time she filed her Petition, Nola Little was a pregnant AFDC
applicant residing in Pensacola, Florida. Intervenor Perez and his wife reside
in Mam, Florida with Ms. Perez' son by a former marriage. Ms. Perez and her
son were found to be eligible for AFDC. M. Perez and his natural children have
not been approved due to pending consideration of M. Perez' determnation of
i ncapacity as a result of a back injury. He is, otherwise, eligible for AFDC
Al Petitioners will receive prorated benefits under the proposed rule.

5. Prior to the 1988 | egislative session, the Departnment had been
requested by the President of the Florida Senate to identify progranms for a
possi bl e 5% reduction. The date of entitlenment for new applicants for AFDC, the
subject matter of one rule in question, was identified as one of those prograns.
Though the Governor agreed with the Departnent's proposal and reconmended it,
the Legislature did not adopt that programfor cuts in the 1988 session

6. Again, prior to the 1989 |legislative session, the Governor directed
each departnment to identify prograns for possible cuts up to 10%for a total of
$23.9 mllion. As a part of his directive, he hypothetically identified cuts in
progranms to reach that figure. One itemso identified was a change in the date
of entitlenent to AFDC.



7. After considering various ways to inplenent the cuts, (4 different
program alternatives), all of which had an unpl easant effect, M. Don W nstead,
Assi stant Secretary of DHRS for Econonic Services, chose the current method of
reduction and reconmended it to the Department's Deputy Secretary for
Admi ni stration who incorporated it as a part of the entire Departnent submtta
to the Governor. A 5%cut list was ultimately forwarded to the Governor in
Decenber 1988, which included two of those alternatives on the 10%list. The
i nstant program cuts were not recommended by the Governor

8. M. Wnstead and his staff generated substantial input to the
Legislature, its commttees, and its staffers about the subject. Utimtely,
the Legislature, in conference, agreed to certain cuts. Econom c Services was
reduced by some $17, 476, 531. 00, including the programs covered by the proposed
rules in question. It was clear to M. Wnstead that the Legi sl ature nandated
the reduction as proposed. In July 1988, the Departnent's District Directors
were told to inplenent the change

9. In M. Wnstead's opinion, if the Departnment had "its druthers,” it
woul d not have made the change. The Department's policies are driven by the
Governor's direction. Since the Covernor did not recommend the cut, the
official position of the Departnment is, and was, against it. |In fact, M.
Wnstead felt it was not a good idea and testified against cuts in committee
hearing. He indicated there that neither he nor the Departnent supported this
cut or recommended it. Though he did not agree, the | awmakers possessed the
authority to make the change and the cuts were passed by the Legislature and
signed by the Governor. He is, therefore, obliged to inplenent them

10. Since the passage of the act which mandates the cuts, M. Wnstead has
not considered alternatives to direct budget deficit reduction, nor has the
Departnment applied to the Governor to transfer social and econom c program funds
to address budgeting problens with the AFDC budget.

11. M. Wnstead' s position is that the Appropriations Act mandates himto
nodi fy the AFDC grant date and the specific basis therefor is Appropriation
Nunber 864 which gives general revenue and trust fund amounts which, when
considered with the Legislature's statement of intent, indicates what has to be
done. Admttedly, there is no specific mandate fromthe Legislature or the
CGovernor to cut this specific program However, when the list of possible
program reductions was prepared in an in-house nenorandum the cut in AFDC funds
was identified as #3.

12. M. Wnstead' s position with regard to this cut is supported by
Jenni fer Lange, a program administrator with the Departnent whose unit wote the
proposed rule. She felt the Departnment had no option but to pronulgate the rule
due to the Legislative mandate. Considering the evidence as a whole, it is
found that a | ogical conclusion to be drawn fromthe pronouncenents, docunents,
and directives comng fromthe Legislature through the entire appropriations
process, is that drawn by the Departnent here, to wit: cuts were mandated by
the Legislature in this and other prograns and action nmust be taken to inpl enent
them The drafting and pronul gation of the rule in question is but an
appropriate extension of that concl usion

13. Assuming the rule is ultimately promul gated and funds are saved
thereby, it is the intention of the Departnent to continue with the mandate of
the Legislature until that body affirmatively changes its direction, even if
nmore noney i s found somewhere el se. Under the proposed rule, an applicant would
be issued a check for the first period 30 days after application or after



approval of the application, whichever canme first. Since the Depart nent
routinely runs three payrolls a nonth, it would probably be one third of a nonth
after the cutoff date that an applicant would receive his or her first check

14. Ms. Lange also was instrunmental in drafting the Econom c | npact
Statement (EI'S) to accompany the rules, utilizing in doing so, information
garnered froma nunber of sources. Sone figures utilized therein are a
generalized estimate only. The majority of applications are acconplished within
the 30 day period. M. Lange is satisfied that in the preparation of the ElS
all pertinent information required to be considered was consi dered and not hi ng
that would materially effect the probity of the EIS was elin nated.

15. The actual EIS was drafted by M. G eenwod and his teamin [ ate My
or early June 1989. In doing so, M. Geenwod did not consider popul ation
additives. Wile the drafters of the EIS considered the entire subject nmatter
i ncluding |egislative policy, no inpacts, other than those ultinmately addressed
therein, were considered. The 6,000 case per nmonth figure was used because it
was the information provided by the Departnent's data unit and as a figure that
was being used el sewhere in the Departnment. This was not the latest figure
avai | abl e, however. Current figures available reflected a potential for
slightly in excess of 8,000 cases per nmonth. The difference of over 2,000 cases

per month is substantial. M. G eenwod concludes that the nmaxi mum which can be
lost to any applicant is 30 days benefit, and the Departnment presunmed, for the
ElIS, that all would |lose that anount. 1In reality, that is unlikely.

16. There is no doubt that the inplementation of the proposed rule wll
have an inmpact on the economc wel fare of those currently receiving AFDC and
those who nmay receive it in the future. Rosemary Gall agher, an associate with
the Florida Catholic Conference and a | obbyist in the area of social services,
is very famliar with the social service agencies available to the poor in this
state. In her opinion, having studied the proposed rules, alnost all agencies
will be adversely affected by their inplenmentation. Clients will require nore
agency help as a result of the rule inplenentation and honel ess shelters will be
hit the hardest. The honel ess population in Florida is conposed of
approximately 1/3 single wonen with children who need financial assistance to be
self-sufficient. Reduction in AFDC benefits will require the client to stay in
the shelter | onger to accumul ate rent nmoney and funds for other required
expenditures. By the same token, other organizations will simlarly be
af f ect ed.

17. In addition, less noney will have a devastating effect on the agencies
, and the delay in receipt of paynents, occasioned by the proposed change, wll,
in her opinion, hurt hundreds of thousands who are affected. This cutback is,
she believes, the worst thing to happen in a long tinme, and she | obbi ed agai nst
the basic legislation calling for cutbacks.

18. Ms. Gl l agher has never been a case worker and has no degree or course
work in either economics or social work. It is her opinion, however, that the
| egislative statenment relied on by the Departnment calls for nodification to
AFDC, not necessarily a cut. As a matter of history, she relates, the
Depart ment has been asked for the | ast several years to list itenms for cut and
historically has always identified those itens it felt certain the Legislature
woul d never cut. When, in this current year, it listed the currently considered
program in her opinion, this was done with the belief the Legislature would not
approve any cuts, a position consistent with that indicated by M. Wnstead, but
cuts were nonet hel ess made by that body without, she believes, a proper public
heari ng.



19. Dr. Frederick Bell, an econom st on the faculty of Florida State
Uni versity and an expert in econom cs, mcro-econonmcs, and the techni ques of
econom c i npact statenent preparation, reviewed the instant EI'S along with
depositions and the transcript of public hearing on the matter. He has done
some rudi nentary research into the effect of the proposed rules and consi dered
therewith the spending patterns of |ow incone people in the areas of housing,
clothing, and transportation. He has also | ooked at small businesses in Florida
and feels that the EIS as drafted does not accurately reflect the situation and
its method of preparation is poor. In his opinion, it is inadequate to show the
effect on the econony since it failed to consider all factors pertinent thereto.

20. He objects to the use of the term"negative cost” as used in the
docunent, which he does not considers to be a proper econonic concept. He
assunes it is another termfor savings.

21. He assunes the EIS reference to 6,000 applications which are those
approved per nmonth. Oher pertinent docunentation, however, refers to a
substantially | arger nunber of applications (8,042) yet neither figure is
sourced, and Dr. Bell is unable to verify their accuracy. The parties
stipulated that in fornulating the EIS, the Departnent utilized figures provided
by the Legislature, but Dr. Bell's conplaint regarding his inability to check
their accuracy is still valid.

22. Dr. Bell also questions the average grant anounts and notes that the
Department assunes that the determination of eligibility is always going to be

acconpl i shed within 30 days. In his opinion, this is neither reasonable nor
substantiated. He believes it is a "nonunmental” error to put into the EI'S
entirely different nunbers than are actually expected. In the instant case,

this resulted in a difference of $6.4 mllion which is substanti al

23. Wth regard to that section of the EIS that starts, "Changing the
effective date of grant increases,” on the one hand, it indicates a cost of
i ncreased benefits as a result of adding individuals to the household, and on
the other hand clains a reduced cost resulting fromthe [oss of benefits to
newborns. Dr. Bell professes to be "fl abbergasted"” by the conclusion drawn in
the EIS that the additional costs to the agency will be bal anced out by the
benefits saved. In his opinion, there is absolutely no justification for that
concl usi on.

24. He also disputes agency figure of $17.5 million in resultant cuts,
concluding it would actually be nore in the area of $23.9 nmillion. As a result,
he believes the inpact will be substantially greater to individuals than that
i ndicated. He also contends the state should have considered the cunul ative
ef fect on the econony of governmental program cuts, otherw se known as the
"multiplier effect.” A reduction in anounts spent will have a resultant double
ef fect on the businesses where this noney would nornally be spent. There is
not hi ng shown in the EIS to indicate this factor was consi dered

25. Dr. Bell also believes the agency should have considered the effects
of its cutback on the counties and their support agencies as well as the
nongover nmental charities involved in providing assistance to the
underprivileged who will have to pick up the slack resulting fromthe cut in
publ i c noney.

26. He feels the EIS estinmate of the cut's mninmal effect on smal
mnority businesses is not supported. It appears to himthat the agency failed



to utilize the services of the small and mnority business advocate attached to
the Florida Departnment of Commerce who coul d have provided i nput on whether a
cut back in spending woul d have had a major effect on mnority business
enterprises. Dr. Bell is convinced that it will and his opinion is
dianmetrically opposed to that of the Departnent. |In substance, Dr. Bell was
convinced that the EIS was "conpl etely i nadequate."

27. In his cross exam nation of Dr. Bell, Respondent's counsel indicated
there woul d be no inpact on small and minority business and urges that Dr. Bell
was stretching when he clains there would be. Such argunment is ingenuous
however. Regardl ess of which of the two inpact figures cited is used, such a
sum cannot hel p but have sone inpact on an econony which includes smal
busi nesses. The degree thereof and whether or not that inpact constitutes
grounds to invalidate the rule is another question altogether

28. Nothing in the statute or the rules relating to the sufficiency of an
ElS requires that there be unanimty of opinion as to the concl usions drawn
therein. Taken as a whole, the evidence appears to show, and it is so found,
that while the EIS may wel |l be subject to sone disagreenent as to a nunber of
the provisions therein, and while some provisions may well be contra to the
wei ght of the best evidence available, it is, nonetheless, basically adequate in
content and formto constitute an acceptabl e econom c inpact statenment in
support of the proposed rul es here.

CONCLUSI ONS OF LAW

29. The Division of Adm nistrative Hearings has jurisdiction over the
parties and the subject matter in this case. Section 120.56, Florida Statutes.
The Petitioners have the burden in this proceeding since they are chall enging
the validity of the Department’'s proposed rules. Agrico Chem cal Conpany v.
Department of Environmental Regulation, 365 So.2d 759 (Fla. 1st DCA 1978), cert.
den. 376 So.2d 777 (Fla. 1st DCA 1986).

30. The Departnent is charged wth conducting, supervising and
adm ni stering all social and econom c services within the state to be carried on
by the use of federal or state funds or funds from any other source. The
Department shall determ ne the benefits each applicant or recipient of
assistance is entitled to receive under the statute. Section 409.026(1),
Fl orida Statutes.

31. Under the provisions of Section 409.235(1), Florida Statutes, it is
the intent of the Legislature to furnish financial assistance and rehabilitative
and ot her services to dependent children and to their famlies who are of a
degree of relationship as specified by the Departnment. Mnthly assistance, in
such anount as determ ned by the Departnment, shall be paid to an individual who
is eligible under Section 409.185, Florida Statutes.

32. Section 409.185(4) provides that the Legislature shall set the
standard of need and the paynment |levels with respect to paynments for AFDC in the
Ceneral Appropriations Act. Under the provisions of subsection (5) of this
statute, the departnental biennial budget submtted to the Governor shal
i nclude a report on current and projected needs with reconmendati ons regardi ng
the standard of need. A copy of this report shall be provided to pertinent
conmittee chairmen in each house of the Legislature, and the statute al so
provi des, at Section 409.185(5)(c):



[to) the chairman of the

appropriations subconmttee of each house
that has jurisdiction over the budget of
t he Departnment of Health and
Rehabilitative Services for consideration
of setting the standard of need and the
paynment levels for aid to famlies with
dependent children in the appropriations
act .

33. Petitioners claimthat the proposed rules in question here,
promul gat ed under the Departnent's authority to do so, are invalid in that they
vi ol ate Section 409.235, Florida Statutes, which requires the Departnent to
furni sh nonthly financial assistance, and they provide an i nadequate statenent
of econom c i npact.

34. It is recognized that Section 120.54(15), Florida Statutes, provides
that, "No agency has inherent rul emaking authority...."” However, "rul emaking
authority may be inplied to the extent necessary to properly inplenment a statute
governi ng the agency's statutory duties and responsibilities.” Fairfield
Communities v. Florida Land and Water Adjudicatory Comm ssion, 522 So.2d 1012,
1014 (Fla. 1st DCA 1988). Here, the Department pronmulgated its rules in an
effort to conply with what it considered to be a mandate of the Legislature,
contained in the General Appropriations Act for the current year, to reduce the
anounts spent in certain areas. Admttedly the |egislative mandate did not
particul ari ze the instant action of the Departnment. |Instead, the Legislature,
inits appropriation, reduced the amounts avail able to the Departnent for
di sbursenment under the AFDC program and, within the authority of the Departnment
to pronulgate rules for the adm nistration of prograns consistent with the
avail ability of funds provided by the Legislature, chose to promul gate the
instant rules in such a manner that eligible recipients wuld still receive the
required aid while the Departnment had an appropriate and not unlimted tine in
whi ch to process applications.

35. The intent of the new rules, and the basic thrust of Petitioners
conplaint, is that the eligible applicant now will receive paynent upon
approval, but in no case, nore than 30 days after application

36. Petitioners assert this is violative of their rights as outlined under
Section 409.235. Petitioners also claimthat since the Legislature did not
specifically direct the cuts to be inplenented in that manner chosen by the
Departnent, and since, they claim the Departnment was erroneously relying on
what it considered to be legislative direction to do so, its action was, thereby
arbitrary and capricious and, therefore, invalid. This is sinply not so.

37. Section 120.52(8), Florida Statutes, defines and specifies that an
"invalid exercise of delegated |egislative authority means action whi ch goes
beyond the powers, functions, and duties delegated (to an agency) by the
Legislature.” It further provides that if any one or nore of the follow ng
appl i es, an agency's proposed or existing rule is invalid:

(e) The rule is arbitrary or capricious.

38. In considering any challenge to an agency's rules, it is recognized
that the party asserting the invalidity of such rule has a heavy burden. In
Austin v. Departnent of Health and Rehabilitative Services, 495 So.2d 777 (Fla.
1st DCA 1986), the Court stated:



...agencies are given wide discretion in
the exercise of their [awful rul emaking
authority. "An agency's construction of
a statute is entitled to great weight and
is not to be overturned unless clearly
erroneous."” Departnent of Professiona
Regul ati on, Board of Medi cal Exam ners v.
Durrani, 455 So.2d 515, 517 (Fla. 1st DCA
1984).

39. Further, in Askew v. Agrico Chenmical Co., 376 So.2d 74 (Fla. 1979),
the Court stated that:

...a court nmust uphold the validity of

a proposed rule if the rule is reasonably
related to the purpose of the enabling

| egislation, and is not arbitrary and
capricious. The burden is on one who
attacks a rule to show that the rule
exceeds its statutorily del egated
authority. The person attacking the rule
must show also that the rule is arbitrary
and capricious by a preponderance of the
evi dence.

40. \Where an agency construes the statute in its charge in a permssible
way, that interpretation nmust be sustained though another may be possible or
even, in the view of sonme, preferable. State, Departnment of Health and
Rehabilitative Services v. Framat Realty, Inc., 407 So.2d 238, 249 (Fla. 1st DCA
1981); Pan Anerican Wirld Airways, Inc. v. Florida Public Service Comm ssion and
Fl ori da Power and Light Conpany, 427 So.2d 716, 719 (Fla. 1983). The
Petitioners nust show that the agency's rule interpreting the statute is clearly
erroneous or unauthorized. ABC Liquors, Inc. v. Department of Business
Regul ati on, 397 So.2d 696, 697 (Fla. 1st DCA 1981). Administrative Rules should
not be invalidated if they are reasonably related to the purposes of the
enabling statutes, and are not arbitrary or capricious. Gove Isle Ltd. v.
Department of Environmental Regul ation, 454 So.2d 571 (Fla. 1st DCA 1984).

41. Cdearly, the Florida Legislature, by reducing the appropriation to the
Departnent, intended that |ess funds be expended on various progranms within the
Department's supervision. By its specific reduction of the area in which AFDC
is contained, the Legislature indicated its intention that changes be nade in
the inplenentation of the programand its application even if specific
directions were not given to the Departnment as to how to inplenent these changes
and savi ngs.

42. In Agrico Chemical Co. v Departnent of Environmental Regul ation, 365
So.2d 759, 763 (Fla. 1st DCA 1978), the terns, "arbitrary" and "capricious" were
defined as foll ows:

A capricious action is one which is taken
wi t hout thought or reason or

irrationally. An arbitrary action is one
not supported by facts or logic, or
despoti c.



43. Here, the proposed rules at issue are neither arbitrary nor
capricious. The record establishes that the rule was the well reasoned response
of the agency to the basic guidelines and directives given by the Legislature
and contra to the claimof the Petitioners, the Departnment's analysis of the
thrust of those directions was not erroneous.

44. The second thrust of Petitioners' attack on the rule making process
here is its claimthat the econom c inpact statenment acconpanying the proposed
rules is deficient.

45. Review of the EISin this case resulted in a finding herein that while
the EIS may be subject to different opinion and while different concl usions
m ght be drawn as to its sufficiency, it was, nonethel ess, considered to be
adequate to support the proposed action herein.

46. The preparation of an EIS, "is a procedural aspect of an agency's
rul emaki ng authority." Florida-Texas Freight, Inc. v. Hawkins, 379 So.2d 944,
946 (Fla. 1979). As such, it is subject to the "statutory harm ess error rule"
of Section 120.68(8), Florida Statutes. Departnment of Health and Rehabilitative
Services v. Wight, and Departnent of Health and Rehabilitative Services v.
Mtchell, 439 So.2d 937 (Fla. 1st DCA 1983).

47. In the instant case, even assuning, arguendo, that the EI'S contained
some i naccuracies, there has been no showi ng that these inaccuracies either
harmed the Department’'s deci si on maki ng process or adversely affected its
decision. In fact, the alleged econom c inpact described by both Dr. Bell and
Ms. Gal |l agher was not supported by any hard figures but was nore their opinion
of the types of activities which would be adversely affected.

48. The requirenents of Section 120.54(2), Florida Statutes, do not oblige
the Hearing Oficer to reverse a Departnment decision solely on the basis that
the attendant ElI S appears to be facially deficient. To do so would tend to
exalt form over substance. See Florida-Texas Freight v. Hawkins, supra. Here,
it is arguable that the Departnment's EIS was | ess than thorough. However, if
t he proceedings are not rendered unfair thereby, or if the action is not found
to be incorrect, then mnimal deficiencies in an EIS will not constitute
reversible error. Plantation Residents' Association v. School Board, 424 So.2d
879 (Fla. 1st DCA 1982), rehearing denied January 26, 1983.

49. There is no evidence in the record of this proceedi ng which woul d
indicate that the EIS was fatally flawed and resulted in an i nproper
promul gati on of unnecessary rules. The Departnent is subject to the funding
directives of the Legislature and, as a branch of the Executive Department, is
subj ect also to the guidance of the Governor. Here, Petitioners have failed to
satisfy their burden to show that the proposed regulation is an invalid exercise
of del egated legislative authority and the proposed rules are neither arbitrary
or capricious, nor do they violate Petitioners' rights under Section 490. 235,
Fl orida Statutes.

Based upon the foregoing, it is, therefore
ORDERED THAT the Petition filed herein seeking a determ nation of the

invalidity of Proposed Rules 10C-1.080, 10C 1.082, and 10C 1.107 is DI SM SSED
and the relief sought therein, DEN ED



DONE and ORDERED in Tal |l ahassee, Florida this 13th day of Decenber, 1989

ARNOLD H. POLLOCK, Hearing Oficer
Di vision of Admi nistrative Hearings
The DeSot o Buil di ng

1230 Apal achee Par kway

Tal | ahassee, Florida 32399-1550
(904) 488-9675

Filed with the derk of the
Di vision of Adm nistrative Hearings
this 13th day of Decenber, 1989.

APPENDI X TO FI NAL ORDER
IN CASE NO 89-4425R

The follow ng constitutes ny specific rulings pursuant to Section
120.59(2), Florida Statutes, on all of the Findings of Fact submtted by the
parties to this case.

FOR THE PETI TI ONER:

1-3. Accepted and incorporated herein.

4-9. Accepted and incorporated in part herein.

10-14. Accepted and incorporated in part herein.

15-17. Accepted and incorporated herein.

18. Accepted as interpreted to nmean a recommendation for specific action
19-21. Accepted and incorporated herein.

22-25. Accepted in so far as representing that the Legislature did not nandate
the specific cut.

26-28. Accepted

29-31. Accepted and incorporated herein.

32. Accepted but not proven.

33-35. Alleged by Petitioners but not proven. However, it is assuned that the
i npl enentation of the rules will have sone undefined, tenporary inpact on
recipients.

36-38. Accepted and incorporated herein.

39-42. Accepted and incorporated herein, but recognizing that the dollar val ue
in question is spread over in excess of 8,000 people.

43. The drafter used information provi ded which was not the npbst current

i nformation avail abl e.

44-46. Accepted.

47. Accepted as to error; rejected as to gross nature thereof.
48. Accepted and incorporated herein.
49. Rejected if interpreted to indicate a loss of total benefits. Partial

benefits may be | ost.

50-53. Accept ed.

54 & 55. Accepted.

56. Accept ed.

57 & 58. Accepted in that neither is nentioned therein.
59. Accepted except for the term "enornous."

60 & 61. Accepted as reported.

62. Accepted except for the term "devastating."

63 & 64. Accepted.



65-69. Accept ed.
70. Not proven.
71. Accept ed
72-75. Accept ed.
76-83. Not present.
84-86. Accept ed.

COPI ES FURNI SHED:

Paul ette Ettachild, Esquire
225 Northeast 34th Street, Suite 300
Mam , Florida 33137

C ndy Huddl eston, Esquire
2121 Delta Wy
Tal | ahassee, Florida 32303

Ken Muszynski, Esquire

DHRS

1323 W newood Bl vd.

Tal | ahassee, Florida 32399-0700

G egory Col er

Secretary

Department of Health and
Rehabilitative Services

1323 W newood Bl vd.

Tal | ahassee, Florida 32399-0700

John Mller, Esquire

CGener al Counsel

DHRS

1323 W newood Bl vd.

Tal | ahassee, Florida 32399-0700

Sam Power

Agency Cderk

Department of Health and
Rehabilitative Services

1323 W newood Bl vd.

Tal | ahasse, Florida 32399-0700

Li z d oud, Chi ef

Bur eau of Adm ni stration Code
Room 1802, The Capito

Tal | ahassee, Florida 32399-0250

Carrol |l Webb, Executive Director
Adm ni strative Procedures Committee
120 Hol | and Bui | di ng

Tal | ahassee, Florida 32399-1300



